Counter Nexus Strategy: Defeating Negative VA Opinions
When VA issues a negative nexus opinion denying service connection, strategic response with private medical evidence can turn the claim around. Understanding how VA makes decisions and where negative opinions are vulnerable is critical.
Getting Your C&P Examiner Nexus Opinion
First, you must obtain the negative opinion that led to denial. C&P examiners are required to address nexus/service connection during examination.
Methods to Obtain Opinion
1. Direct request: Submit written request to VA regional office: "I want copy of C&P exam report including examiner nexus assessment"
1. VA Form 21-0819: This is the form completed by examiner; request specifically
1. C-file request: Submit FOIA request for complete claim file including exam reports
1. Blue Button: Check MyVA for available medical records and exam summaries
What to Look For
When you receive the exam, identify the nexus portion:
1. Examiner statement about service connection: "Opinion regarding relationship of condition to military service"
1. Specific conclusion: "Condition IS or IS NOT service-connected because..."
1. Supporting reasoning: what facts examiner relied on for conclusion
1. Limitations: what examiner acknowledges about their examination
Analyzing the Negative Opinion
Common Negative Opinion Phrases and Translation
1. Phrase: "Condition is not service-connected" = Examiner determined no causation
1. Phrase: "No evidence of relationship to service" = Examiner found insufficient linking evidence
1. Phrase: "Symptoms more likely from civilian factors" = Examiner blamed non-military causes
1. Phrase: "Could have pre-existed service" = Examiner questions service origin
1. Phrase: "Insufficient evidence of nexus" = Weak evidence was submitted
Step 1: Identify Why VA Said No
Read examiner reasoning carefully and pinpoint specific grounds for denial:
1. Service records do not document condition
1. Medical records show condition pre-dates service
1. Civilian factors are more likely cause than service
1. Lack of medical nexus evidence in claim file
1. Examiner medical opinion that causation implausible
How to Counter Negative Nexus Opinion
Step 2: Address Examiner Concerns Directly
Do NOT simply file different nexus letter. Must rebut specific examiner reasoning.
If VA examiner said condition not documented in service records:
1. Obtain military medical records showing symptoms during service
1. Check for mentions of condition, treatment, or related complaints
1. Provide buddy statements: did condition exist during service?
1. Note: Service records gaps are common; not lack of service connection
If VA examiner said condition pre-existed service:
1. Obtain pre-service medical records proving condition did NOT exist before
1. Show service records documenting condition onset during service
1. Compare pre-service functioning to post-service decline
1. Submit evidence addressing exact examiner concern about pre-existence
If VA examiner said civilian factors are more likely cause:
1. Identify specific civilian factor examiner cited
1. Show causation from service factor more likely using medical evidence
1. Private physician statement directly addressing examiner civilian factor theory
Step 3: File Supplemental with Enhanced Private Nexus
Most effective approach: Show VA examiner made medical error or reached unsupported conclusion.
1. Private physician statement format: "I have reviewed the VA examiner opinion which states [quote relevant passage]"
1. Rebuttal: "The examiner conclusion is inconsistent with [medical literature/physical findings] because..."
1. Specific evidence: cite service records, medical records, timeline contradicting examiner
When Negative VA Opinion Is Inadequate (Barr Standard)
Understanding Barr v. Shinseki
A negative VA opinion can be overturned if inadequate under Barr standard. An exam is inadequate when it:
1. Lacks supporting rationale: examiner provides conclusion without explanation
1. Ignores evidence in file: examiner did not review relevant medical records
1. Contradicts medical literature: conclusion not supported by medical knowledge
1. Makes unsupported medical conclusion: conclusion illogical or unexplained
How to Identify Inadequacy
1. Examiner provides one-sentence conclusion with no reasoning
1. Examiner examined veteran but did not document relevant findings
1. Examiner conclusion contradicts medical literature without explanation
1. Examiner ignored service records or medical evidence in file
Requesting New C&P Exam Based on Inadequate Opinion
If negative opinion is inadequate:
1. File supplemental claim with statement explaining inadequacy
1. Include: analysis of specific deficiency in VA opinion, medical evidence showing different conclusion supported, request for new C&P exam
1. Cite Barr standard: "The previous C&P exam is inadequate under Barr v. Shinseki because it failed to [specify deficiency]"
1. Request specific examiner focus: "New exam should address [specific issue] that previous exam failed to address"
Making Inadequacy Argument
Strong inadequacy argument includes:
1. Direct quote from VA examiner showing missing reasoning
1. Citation to medical literature supporting alternative conclusion
1. Evidence showing examiner failed to review relevant medical records
1. Specific medical error in examiner reasoning
Filing with BOTH Negative VA and Positive Private Opinion
Strategy When Competing Opinions Exist
You do not have to choose between negative VA opinion and positive private opinion. File both strategically:
1. Present both, but emphasize why private opinion is more probative
1. Private physician: examined veteran, reviewed complete medical file, provided detailed rationale
1. VA examiner: may not have reviewed complete file or provided limited reasoning
1. Timing: Is VA exam recent or years old?
Weighing Arguments
Structure argument to help BVA weigh in your favor:
1. Credibility factors: treating physician with ongoing relationship more credible than single exam
1. Completeness of review: private physician reviewed full medical history; VA exam limited to exam day
1. Reasoning quality: private opinion provides detailed rationale; VA opinion may be conclusory
1. Medical literature: private opinion supported by medical knowledge; VA opinion contradicts literature
How BVA Weighs Competing Opinions
Federal Circuit Standards
Board must weigh competing opinions on probative value, not credentials (Nieves-Rodriguez standard):
1. Quality of rationale: detailed explanation weighted more heavily than brief conclusion
1. Completeness of evidence review: physician who reviewed all medical records credible
1. Consistency with medical literature: opinion aligned with established medical knowledge
1. BVA duty to explain: Board must explain which opinion credited and why (cannot simply adopt VA)
Presentation Strategy
Best approach to presentation:
1. Treat VA negative opinion respectfully: not attacking examiner, addressing medical evidence
1. Focus on evidence and reasoning, not credentials
1. Show private opinion more thoroughly reasoned and evidence-based
1. Emphasize: treating physician relationship and familiarity with case
Red Flags: Weak Private Opinion
Before submitting private nexus, ensure opinion is strong:
1. Weakness: Physician has not examined veteran; letter-only opinion without exam
1. Solution: Obtain examination; letter-only opinion less persuasive
1. Weakness: Physician reviewed only partial medical records (only records you submitted)
1. Solution: Request physician to review complete file obtained through FOIA
1. Weakness: Opinion provides no rationale; just conclusion
1. Solution: Request detailed opinion explaining step-by-step reasoning
1. Weakness: Opinion contradicts medical literature without explanation
1. Solution: Request physician to address alternative theories with rebuttal
If your private opinion has weaknesses, ask physician for enhanced opinion addressing gaps before filing.


