CUE Claim Builder
Clear and Unmistakable Error (CUE) claims reopen old decisions containing provable legal mistakes.
Understanding CUE standards and documentation is critical for successfully challenging flawed prior decisions.
What is CUE (38 CFR 3.105(a))
CUE is a legal doctrine allowing VA to reopen final decisions only when specific conditions are met.
Three elements must all be present for CUE motion to succeed.
1. An error was made in the prior decision
1. That error is unmistakable (obvious, not debatable)
1. That error would have changed the outcome if corrected
CUE is only mechanism to reopen claims outside normal appeal timeline.
Legal Standard for CUE
The Russell v. Principi three-part test defines CUE legally.
1. Clear: Error is obvious, not requiring interpretation or judgment
1. Unmistakable: Record irrefutably demonstrates the error
1. Would Have Changed Outcome: But-for the error, decision would differ
What Qualifies as CUE
CUE Examples (Likely to Succeed)
1. Wrong law applied: VA denied claim under criteria that don't exist
1. Facts ignored: VA had evidence supporting service connection but didn't acknowledge
1. Math error: VA miscalculated combined rating by clear arithmetic
1. Misread evidence: VA stated fact contradicted by record
1. Missing entire conditions: VA omitted from consideration filed condition
What Does NOT Qualify as CUE
1. Disagreement with weighing of evidence: VA gave it different weight
1. New medical understanding: Medical science advanced since decision
1. Change in case law: Courts issued new opinions since decision
1. Insufficient evidence arguments: Believe VA should credit evidence differently
1. Procedural objections: Claim wasn't reviewed carefully enough
How to Identify CUE in Old Decisions
Step 1: Obtain Complete Decision File
1. Request from VA: All documents considered in original decision
1. Obtain: Rating decision, VA medical opinion, C&P reports, statement in case
1. Timeline: Original decision documents may be 5-10+ years old
Step 2: Compare Decision to Actual Evidence
1. Read VA's stated factual findings
1. Compare those findings to actual evidence in file
1. Look for: facts VA stated but records contradict
1. Example: VA says no PTSD diagnosis but records document PTSD
Step 3: Identify Legal Errors
1. Review rating criteria VA applied
1. Verify those criteria actually exist in 38 CFR rating schedule
1. Look for: wrong condition code applied, wrong regulation cited
1. Example: VA applied hearing loss criteria to tinnitus claim
Filing a CUE Motion
CUE motions are filed with VA Regional Office or through VA.gov.
CUE Motion Format
1. Cover letter identifying specific prior decision being challenged
1. Clear statement that you're raising Clear and Unmistakable Error
1. Explanation of factual error (what VA got wrong)
1. Explanation of legal error (what regulation VA misapplied)
1. Demonstration that error would have changed outcome
1. Supporting documentation from original decision file
Evidence Presentation for CUE
Focus on documentary proof of error using existing evidence.
1. Original medical records contradicting VA's statement
1. VA's own regulations showing wrong standard was applied
1. Case law demonstrating error in legal analysis
1. Original C&P exam showing VA mischaracterized findings
1. Service records proving facts VA alleged didn't exist
CUE Motion Timeline
1. File motion with documentation
1. VA reviews (typically 3-6 months)
1. If CUE found: case reopened, new decision issued
1. If CUE denied: can appeal denial to BVA
Common CUE Success Examples
Example 1: Veteran denied PTSD in 1995 because no combat evidence in file. Later discovered service records document combat. CUE successful: evidence was in file, VA failed to see it.
Example 2: Veteran rated 10% for hearing loss. Decision states audiometric results within normal limits. Later obtained original C&P report showing abnormal audiometry. CUE successful: VA misread evidence.
Example 3: Veteran denied diabetes secondary to Agent Orange. VA applied criteria from 2010 regulation. Later discovered regulation amended in 2008 adding diabetes. CUE successful: wrong regulation applied.
CUE claims are difficult but essential when old decisions contain obvious errors.
